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IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
     5th August ’ 2019 

      TITLE APPEAL NO. 15/2018  

   (1)   Smti Bandana Borah, 
    W/o (L) Prasanta Borah 
   (2)   Sri Ankur Borah, 

 S/o (L) Prasanta Borah 
   (3)   Smti Jutika Borah, 
   (4)   Smti Arijita Borah, 
    Both daughters of late Prasanta Borah 
    All are residents of Mission Chariali, 
    Saikia Chuburi, Dekargaon, 
    PO- Ketekibari, Mouza- Haleswar,  
    Dist - Sonitpur, Assam 
         ----- Appellants/Plaintiffs 

    -Versus- 
 

    Sri Haren Borah  
S/o (L) Dhaniram Borah, 

     R/o Mission Chariali, 
    Saikia Chuburi, Dekargaon, 
    PO- Ketekibari, Mouza- Haleswar,  
    Dist - Sonitpur, Assam 
 
       ------ Respondent/Defendant 

     
This appeal has been preferred U/O-41 Rule 1 of CPC 
against judgment and decree dated 10-01-2018 
passed by the learned Munsiff, No.1, Tezpur in Title 
Suit No.99 of 2009, dismissing the suit of the 
appellants/plaintiffs, and came up for final hearing 
on -30-07-2019. 

 
Learned Advocate appearing for the Appellants : - Mr P. Saikia 
Learned Advocate appearing for the Respondent : - Mr. S.K. Singh 

J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiffs/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 10-01-2018, vide T.S No- 99 of 2009, whereby the learned trial 

court dismissed the suit on contest with cost.  
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2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-99/ 2009 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFFS/APPELLANTS CASE 

4. Case of the plaintiffs/appellants appears to be in a narrow campus is that 

originally Dhaniram Borah, since deceased, was the original owner and 

pattadar of total land measuring 4 Bighas 1 katha 8 lessas under old Dag 

No.783 of Periodic Patta No.119 (old), along with lands of other Dags of the 

same patta, situated at Village- Saikia Chuburi, Mouza- Haleswar, Dist - 

Sonitpur, Assam. That, after death of said Dhaniram Borah his sons namely 

Sishuram Borah, Haren Bora and Hemo Borah became the joint owners and 

possessors of the above mentioned land by right of inheritance and they had 

mutated their names in the land of suit patta in the revenue record. That, 

each of the aforesaid three persons had equal share in the land of dags of 

the suit patta including the land of old dag No.783. The said Sishuram Borah, 

Haren Bora and Hemo Borah had partition of their aforesaid land and 

accordingly each of them got separate patta in their own names respectively. 

That, the land measuring 4 Bighas 1 katha 8 lessas under Dag No.783 was 

also equally divided into three parts and as such each of them got 1 Bigha 2 

kathas 3 lessas over the said dag. That as per the aforesaid partition of the 

share of Hemo Borah fell in the extreme eastern portion of the total land of 

the said dag and share of Sishuram Borah fell in the western side of Hemo 

Borah and the share of Haren Bora fell in western side of Sishuram Borah.  

That, the share of land 1 Bigha 2 kathas 3 lessas of said Sishuram Borah 

entered into new Dag No.899 of new Periodic Patta No.379. Accordingly, he 

became the sole and absolute owner and the possessor of the suit land.  

That, after the death of said Sishuram Borah his sons namely Mihir Borah, 

Prasanta Borah, Himangshu Borah and daughters namely Manju Borah, Niva 

Borah and Smita Borah all became the joint owners and possessors of the 



3 
Title Appeal No-15/18 (Arising our of T.S No-99 of 2009) 

                           Smti Bandana Borah and Ors Vs. Sri Haren Borah  

 

share of land of their deceased father by right of inheritance under law. 

That, the aforesaid heirs of late Sishuram Borah also divided their land by a 

Deed of Family Settlement dated 12-2-1996 and according to that family 

settlement land measuring 1 Bigha 2 kathas 3 lessas of Dag No.899 was 

equally distributed amongst Mihir Borah, Prasanta Borah, Himangshu Borah. 

That said Prasanta Borah got 2 kathas 7.66 lessas of land in the western side 

of the said dag. Thus, said Prasanta Borah became the sole and absolute 

owner and possessor of the aforesaid land by the strength of the aforesaid 

family settlement. That, land measuring 1 Bigha 2 kathas 3 lessas under Dag 

No.783(old) 1060(new) of Periodic Patta No. 119(old) 294(new) of 

defendant is situated adjacent to the west of the share of land of Prasanta 

Borah Dag No.899. That after death of said Prasanta Borah the plaintiffs 

became the joint owners and possessors of land of said Prasanta Borah 

including 2 kathas 6 lessas of land under Dag No.899 by right of inheritance. 

That Mihir Borah and Himangshu Borah sold their portion of the land of old 

Dag No.783 to other persons. That the residential and business premises of 

the defendant and said Prasanta Borah are standing in their respective 

portion of land of the said dag. That until mid February, 2000 the defendant 

and his family and Prasanta Borah and his family were peacefully enjoying 

their share of land without any disturbance from other side. That, said 

Prasanta Borah was badly suffering from cancer for a long time prior to his 

death and finally he expired on 13-08-2001. That said Prasanta Borah had 

constructed RCC shop rooms house in his land leaving vacant land in the 

western side of the said RCC house in the last part of the year 1999. That, 

when said Prasanta Borah was suffering from cancer and when his family 

members were busy with his treatment then the defendant most illegally 

encroached upon the suit land in the month of February, 2000 and erected 

barbed wire fencing in the eastern side of the encroached land and 

subsequently placed an iron gate in a portion of the front side of the above 

land. That the said encroached land is the suit land which is fully described 

in the schedule below. That, the defendant though made promise to vacate 
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the said land yet he has failed to do so. On the other hand, the defendant in 

the month of March, 2007 started to claim the suit land as his own and 

refused to vacate the same in the month of May, 2007. The plaintiff No.1 

then filed an application before the Circle Officer, Tezpur to demarcate the 

boundary of plaintiffs’ land under Dag No.899 of Periodic Patta No.379 and 

on the basis of the said application Boundary Case NO.157/07-08 was 

started and accordingly as per order of the said Circle Officer, Tezpur the 

concerned Mandal measured the land of said dag and found that the suit 

land was under the occupation of the defendant and due to the said reason 

he could not hand over the boundary of plaintiff’s land to them. That, the 

said Mandal had submitted his report to the Circle Officer, Tezpur who 

accordingly disposed of the said boundary case vide his order dated 30-03-

2008. Hence, the plaintiffs have filed the suit against the defendant seeking 

declaration of their right, title and interest in the suit described in the 

schedule and for recovery of possession of the suit land by evicting the 

defendant with his men and materials and by demolishing and removing the 

wall/ fencing, iron gate etc there from and for permanent injunction. 

DEFENDANT/RESPONDANT’S CASE 

5. The defendant/respondent contested case of plaintiff by filling written 

statement both in law and facts. The case of defendant/respondent appears 

to be in short campus is that after the death of Dhaniram Borah, his three 

sons, namely, Late Hemadhar Borah, Late Sishuram Borah and this 

defendant divided amongst themselves in three equal parts land measuring 

4 bighas 1 katha 8 lessas of land under Dag NO.783 of P.P No.119 (old) 

situated at Village-Saikia Chuburi Dekargaon, under Mouza-Haleswar. The 

Southern boundary of the said land faced the N.H.No.37 as such it being 

more valuable it was divided in three equal lengths from the southern 

boundary and the boundaries of the emerging three plots were worked out 

on that basis and said southern boundary measured 180’ long. So each of 

the brothers got 60’ wide land at the front side and thus each of them got 1 

Bigha 2 Kathas 3 Lessas of land. While dividing this land, the old cadastral 
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map was used. That, the land belonging to Late Sishuram Borah was 

entered into new Dag No.899 and on his death his legal heirs including the 

predecessor-in-interest of the plaintiffs became a joint shareholder. On the 

other hand, the land falling in the share of this defendant entered into new 

dag No.897 of P.P No.423. That, what happened to the shares of the 

daughters of Late Sishuram Borah or that if there was any family 

arrangement amongst themselves is not known to the defendant. It is 

however, a fact that three sons of Late Sishuram Borah divided the land 

measuring 1 Bigha 2 Kathas 3 Lessas in three equal parts lengthwise in 

February, 1996. As stated herein, above the length of the southern boundary 

line fencing the N.H.37 is 60’ in the share of Late Sishuram Borah and three 

sons equally got 20’ wide land on the southern side fencing the national 

highway. Each of the three brothers(heirs of Late Sishuram Borah) were 

entitled to get a 20’ wide land at the south i.e. plaintiffs’ land ought to be 20’ 

wide and that of Sri Mihir Borah and Sri Himangshu Borah or their 

purchasers together ought to be 40’ wide at this point. But the actual land at 

this particular point at present in the plaintiffs’ portion is more than 21 feet 

and that Sri Mihir Borah and Sri Himangshu Borah(now sold) together is 

around 38 feet. As such the plaintiffs possess more land than their shares. 

Sri Mihir Borah and Sri Himangshu Borah sold their plots and the respective 

purchasers ought to have been joined in this suit to find out the land under 

their possession which is covered under Dag No.899 of P.P No.379. There 

was no any dispute with this defendant and with the legal heirs of Late 

Sishuram Borah either prior to 1996 or thereafter.  That, the present 

boundary is in existence since 1962-63 and the land in the occupation of this 

defendant has been since then. Hence, charge of encroachment is not based 

on truth. In view of the above, this defendant prayed for dismissal of the 

suit with costs. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  
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(1) Whether the suit is maintainable?  
(2) Whether the suit is bad for non-joinder of necessary parties?  
(3) Whether the plaintiffs have right, title and interest over the 

 suit land?  
(4) Whether the plaintiffs are entitled to the decree as prayed for? 
 

7. And during trial, plaintiffs /appellants adduced both ocular and documentary 

forms of evidences and per contra the defendant side examined one witness 

and exhibited four numbers of documents.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 10/01/2018 dismissed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiffs/appellants preferred 

the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Munsiff Court committed great error of facts and laws 
at the time of passing the impugned judgment and decree; 

2. That the learned Munsiff did not apply her mind judiciously at the time of 
passing the impugned judgment and decree, hence, the same cannot be 
treated as valid judgment and decree under law ;  

3. That the plaintiff appellants have proved their case as per their 
pleadings, the learned Munsiff Court ought to have decreed the suit; 

4. That the learned Munsiff Court committed great mistake of fact and law 
while discussing and deciding the Issues Nos.1,2, 3 and 4; 

5. That the learned Munsiff Court has wrongly decided the suit by non 
framing of proper issues viz: 
 
“Whether the suit land is a plot of the plaintiffs land measuring 2 Kathas 
7.66 Lessas under Dag No.899 of Periodic Patta No.379” 
 
“Whether the defendant has trespassed and occupied the suit land in the 
month of February 2000 and erected barbed wire fencing in the eastern 
side of encroached land and subsequently placed an iron gate in the 
front side of the said land. 
 
“Whether the suit land is a part of the land under Dag No.783 (old) 
1060(new) of Periodic Patta No.119 (old) 294(new)” 
 
“Whether the suit land has been in occupation of the defendant openly 
and hostile by since 1962-63” 
  

6. That the defendant took the plea of non maintainability of suit in his 
written statement by saying that the suit is mot maintainable in its 
present form but there is no specific averment how the suit is not 
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maintainable, hence the Court ought not to frame the said issue of vague 
plea.  

7. That the plaintiffs have filed the suit for recovery of possession of the 
suit land by evicting the defendant from the suit land branding the 
defendant as trespasser on the basis of right, title and interest of the 
plaintiffs in the suit land, hence the learned Munsiff Court has wrongly 
decided the issue No.2 on the basis of non joinder of necessary party;  

8. That while it was admitted by the defendant in his pleading that the 
plaintiffs are the owners of land measuring 2 Kathas 7.66 Lessas under 
Dag No.899 of Periodic Patta No.379 and when it is proved that the suit 
land is a part of the said portion of land, the plaintiffs as owners only 
have right to institute the suit to evict the defendant who is trespasser, 
the learned Munsiff Court ought not to have dismissed the suit on the 
vague plea of non joinder of parties; 

9. That the learned Munsiff Court ought to have decided the issue No.1 and 
2 separately but she has committed wrong by clubbing the said two 
issues together and accordingly decided the said two wrongly and also 
has wrongly decided the suit on the basis of wrong decision of issues 
No.1 and 2; 

10. That photocopy of family settlement has been exhibited as Exhibit No.2 
and exhibited the signature of Smti Manju Borah as Exhibit No.2 (1) to 
2(10) and signatures of Smti Nira Bora as Exhibit No.2 (11) to 2(20) and 
signatures of Smti Smirita Bora as Exhibit No.2 (41) to 2(50) without any 
objection, hence the learned Munsiff Court wrongly held while discussing 
the issue No.1 and 2 that family settlement stands not proved.      

11. That while the defendant in his pleadings admitted that the fact that 
share of land measuring 1 Bigha 2 Kathas 3 Lessas entered into a new 
dag No.899 of Periodic Patta No.379 and when the plaintiff have 
exhibited the certified copy of Jamabandi of Periodic Patta No.379  as 
Exhibit No.1 the learned Munsiff Court while discussing and deciding the 
issues No.1 and 2 wrongly held that no document of conversion from old 
to new numbering of suit patta was filed in the suit; 

12. That the issue No.3 regarding right, title and interest of the plaintiffs in 
the suit land was the main issues in the suit but the learned Munsiff 
while decided the said issue together with issue No.4 and failed to 
discuss the said issue properly but the learned Munsiff has decided the 
said issue by saying that in absence of necessary parties and when the 
right of the predecessor-in-interest over the suit land is not proved, 
hence she held that the plaintiff failed to prove the valid right, title and 
interest of the suit land and accordingly the court dismissed the suit; 

13. That the learned Munsiff court without properly discussed the facts, 
evidence on record and misread and misapplied the law wrongly decided 
not only the issue but also wrongly decided the suit; 

14. That the learned Munsiff court without properly discussing oral and 
documentary evidence on record and without justly and lawfully applying 
and apprising the same, mainly on surmise and conjecture for which the 
court has committed wrong in deciding the suit; 
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15. That the judgment and decree challenged suffers from illegality, material 
irregularity and being wrong, unjust, in equitable without jurisdiction 
caused miscarriage of justice is against all cannons of law, hence need to 
be set aside and reversed. 

16. That the learned Munsiff court wrongly decided the suit by placing the 
burden of proof wrongly on the plaintiffs appellants on all the issues. 
          

EVIDENCE OF PLAINTIFF/APPELLANT’S SIDE 

9. To decide the contentions of the appellants/plaintiffs let us reproduce 

some relevant portions of the evidences adduced by both the sides.  

10. Plaintiff Smt. Bandana Borah examined as many as two nos. of witnesses 

and relied upon on certain documents. PW-1 submitted her examination-in-

chief through affidavit supporting and reproducing the entire contents of the 

plaint and she exhibited the following documents:- 

Ext.1 is the certified copy of Jamabandi of PP No.379 
Ext.2 is the deed of family settlement dated 12-02-1996 
Ext.3 is the copy of order dated 30-03-2008 in boundary 
demarcation case No.157/07-08 of Circle Officer 
Ext.4 is the certified copy of trace map of suit dag 

11. PW-1 in her cross-examination deposed that she got married in the year 

1982, but she does not remember the date. She cannot remember the date 

of her marriage accurately. At present she was residing at her husband’s 

father’s property Late Dhaniram. The defendant is her uncle-in-law. 

Dhaniram Borah was her husband grand-father and defendant’s father. The 

suit land originally measured 4 B 1 K 3L. It was divided among the three 

sons of Late Dhaniram Borah, each got share measuring 1 B 2K 3L. Late 

Dhaniram died in the year 1952. The partition was done long year back. She 

does not know who were present at the time of family partition. On the 

southern side of the suit land, it is bounded by National High way. The 

breadth of the total land is not known to her, facing the southern side. The 

total land was partitioned as follows: (1) Sishuram Bora -60 ft breadth, (2) 

Hemdhār Bora, (3) Haren Borah. She does not have personal knowledge 

about the partition. She has deposed as per information gathered from the 

Lat Mandal. Her husband had told her about the breadth of total land on the 

southern side but she could not remember it now. Her husband’s brother 
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and sisters were not impleaded as party in this case. Her brother-in-laws had 

sold of their shares to different purchasers. She doesn’t have any dispute 

with the purchaser, so they are not impleaded as parties in the suit. She did 

not submit the respective shares of Mihir Bora and Himanshu Bora, which 

they had sold by registered sale deeds. The breadth of the land sold by Mihir 

Borah and Himanshu Bora is not supported by any document by her and she 

has not even mentioned the area sold by them. She doesn’t know what the 

defendant had stated in the written statement regarding breadth of land sold 

by Mihir Borah and Himangshu Bora to their respective purchaser. ( Later 

on) – As per knowledge the two purchasers had purchased land measuring 

39 ft in breadth. When the total land was partitioned among the heirs of 

Late Dhaniram, they used the old cadastral map. Ext.3 was shown to her. 

The order passed by Circle Officer in boundary demarcation case does not 

reflect the area of land measured, dag or patta number of the four 

boundaries.  The records relating to Ext.3 has not been called for. She did 

not mention the share of partition by the legal heirs of Sishuram was done in 

breath wise or lengthwise, in the same way she did not mention how the 

share of legal heirs of Dhaniram was divided in length wise and breadth 

wise. All the land were measured by Lat Mandal but it was measured 

individually and separately. (Later on), - the total land was measured to find 

out accurately, how much land falls under her share. Ext.4 was issued by 

office, so if there is any variation with cadastral map, she does not know.   

12. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he in his cross-examination he deposed that he was 

an employee of a tenant prior to shifting to plaintiff’s house as tenant. He 

paid Rs.65,000/- to plaintiff’s husband as security payment. There is total 

10/11 shops of plaintiff and their relatives. There is total 10/11 shops in that 

20-25 shops in that road. He is ready to depose the truth. Prasanta Bora had 

expired 12 years ago. He used to visit the defendant. He was not present at 

the time of Prasanta’s death. He was working at shop. He did not visit the 

spot of dead. He went after 1 hour. He used to visit the deceased. He does 



10 
Title Appeal No-15/18 (Arising our of T.S No-99 of 2009) 

                           Smti Bandana Borah and Ors Vs. Sri Haren Borah  

 

not have knowledge about the total land. He does not have accurate 

knowledge about Haren Borah’s land. He was present when Lat Mandal 

measured the land. Lat Mandal had measured their land. His room measures 

5ft x 20 ft. He has not seen the measurement of other lands. He knows that 

Apu (since deceased) used to run one factory, at present the factory is 

closed. The factory stop running for the last 10/12 years. The factory 

worked for only 2/3 years. The factory is adjacent to the plaintiff’s land. The 

iron post are still there as it was existing then. The factory is on western side 

of plaintiff’s land. During the life time of Prasanta Borah, he heard that there 

was boundary dispute. He saw that Prasanta had quarreled with his aunty 

for the boundary about 18 years back. He cannot say the boundary for 

which there was dispute. He was not informed about any other incident.    

13.  PW-5 deposed that he could not trace out the original case record of 

boundary demarcation case No.157/07-08 in the Tezpur Revenue Circle 

Office. During the shifting of their office, the original record of the said case 

may be displaced. Court was informed in this regard. He could remember 

that said Demarcation case was filed by Smt. Bandana Bora and that case 

was pertaining to the land of Saikia Chuburi Dekargaon under Halleswar 

Mouza and as the Lat Mandal of that area, he himself measured the land. He 

could remember that during the measurement he noticed that the land of 

Banada Bora was found under the possession of Haren Bora.  He could 

remember that as Haren Bora did not agree, he could not hand over 

boundary of the land. Then he submitted a report to the Circle Officer 

mentioning this facts.   

14. In cross-examination, PW-5 deposed that in a year they measure land of 3/4 

nos. of suit land. For the purpose of measurement, a Kanango, Mandal and a 

Chairman visit. The measurement are prepared rough note in the field, and 

then fair copy is prepared at office. He has not brought the rough note for 

preparation of his evidence in affidavit. The statements he made today are 

from his memory. In the Dag No.899, apart from Bandana Borah, there are 

two other purchasers Ram Avtar Ladha and Tapan Deka who purchased land 
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from the heirs of Sishuram Bora. He did not enquire as to whether there was 

any partition among Sishuram Borah and his brothers. He did not measure 

the land under Dag No.899 in respect of Ram Avtar Ladha and Tapan Deka.  

So he cannot say the quantity of land of Bandana Bora and other two 

occupiers under Dag No.899. Haren Bora’s land falls under Dag No.897 

which is adjacent to the dag no.899. He did not measure the land under the 

possession of Haren Borah. So he cannot say the wide portion in the front of 

his land. He did not see the cadastral map of 1930.   

EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

15. DW-1 Sri Harendra Nath Borah submitted his examination-in-chief through 

affidavit reproducing the contentions of the written statement and exhibited 

the following documents :  

Ext.A is the Khiraj Patta of PP No.423 
Ext.B is the Jamabandi of PP No.423 
Ext.C is the Govt. cadastral map 
Ext.D is the Trace map 

16. DW-1 in his cross-examination deposed before this Court that his father had 

land measuring 4 Bigha 1 Katha 8 Lessas at Saikia Chuburi under Halleswar 

Mouza covered by Dag No.783 of Miyadi patta No.119 (new). He, Sishuram 

Bora and Hem Bora are the sons of Dhaniram Bora. Hem Bora was the 

eldest and he was the youngest. After the death of his father, all three of 

them became the owners of the said plot of land. They mutated their names 

by the right of inheritance. In the suit land covered under Dag No.783 all 

three brothers has equal shares. Subsequently, all the three brothers have 

got portioned the land. After the partition each of them had got separate 

patta and dag. As per the partition, the land of Hem Bora is situated on the 

eastern side of the dag of total land. Sishuram Bora got the land on the 

western side i.e. the middle portion of the land of Hem Borah. He has his 

portion of land on the western side of the land of Sishuram Borah. He does 

not know the dag and patta no of the land got by Sishuram Borah by virtue 

of partition. Sishuram Borah has three sons namely, Mihir Borah, Prasanta 

Borah and Himangshu Borah and three daughters namely, Manju Borah, 

Nibha Borah and Ismita Borah. After the death of Sishuram Borah, his heirs 
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had acquired the land by way of inheritance and subsequently they 

partitioned the land. The land was partitioned among Mihir Borah, Prasanta 

Borah and Himangshu Borah. He cannot say the share of each of them on 

partition. He does not remember the new patta and dag of the land falls in 

his share after partition. The land falls under his share and the share of 

Prasanta Borah are adjacent. His grand-father Hem Borah already died. His 

nephew Prasanta Borah also died. Prasanta Borah was suffering from cancer 

in his mouth and he died due to the cancer disease. He does not remember 

in which year he died. Among Prasanta Borah, Mihir Borah and Himangshu 

Borah, Mihir Borah was the eldest and Himangshu Borah was youngest. The 

portion of land Mihir Borah and Himangshu Borah got from the suit dag, was 

sold off to different persons. Prasanta Borah has his house and shop on the 

portion of land he got in his share. Prasanta Borah died when the shop was 

under construction and his heirs have completed that house. The house 

where Prasanta Borah resided was not built by him, that house was 

constructed by his ancestors. He does not remember when Prasanta Borah 

started constructing his shop. After the death of Prasanta Borah, the heirs of 

Prasanta Borah ought to be the owners on the share of land of Prasanta 

Borah. He does not know the area of the suit land. The wife of Prasanta 

Borah filed a boundary demarcation case No.157/07-08 in the Tezpur 

Revenue Circle Office for measurement and settlement of boundary. He does 

not know what report the Lat Mandal submitted in the boundary 

demarcation case. All the sides of suit land measuring 4 B 1 K 8 lessas of 

Dhaniram Bora were equal. So far he remembers, the front portion was 

about 180 feet and the front side was falls on the southern side. He does not 

know the area of land on the north-east and western side. The boundary on 

the east and west sides are not straight.  The boundary is curved.  He does 

not know if the land of Sishuram Borah was measured subsequently. He 

does not know if Mihir Borah and Himangshu Borah had given up land 

measuring 25 feet on front side to Prasanta Borah. So far he knows, of three 

of them had equal shares on the front side. Himangshu Borah and Mihir 
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Borah had sold land to Ram Avatar Ladha. Himangshu Borah had sold some 

portion of land to Tapan Deka. Ram Avatar Ladha and Tapan Deka had 

constructed pucca boundary on their respective purchased land. Ext.C map 

relates to the year 1891-92. After the settlement made in the year 1891-92, 

the suit land was never measured. He does not know if after the year 1891-

92, the lands of the erstwhile Darrang district and Sonitpur district were 

surveyed several times. He cannot say based on what map, the Circle Officer 

had given the Ext.D, map. In the trace map of Ext.D, the front portion of his 

land is shown more than the front portion land of Bandana Borah.           

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

17. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decided and answered the issues no- 2, 3 and 4 against the 

plaintiff? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

dismissed the suit of plaintiff providing sufficient reasons? 

3. Whether learned Munsiff No-1, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiff/appellant properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

18. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/appellant as well as the respondent/defendant in original suit. 

19. On meticulous perusal of the Memo. of Appeal it divulges before this court 

that appellants in their Memo. of Appeal categorically pleaded that learned 

court below ought to have decide Issue No.1 and 2 separately and thereby 
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raised strong objection against the discussion and decision of Issue Nos. 1 

and 2. The appellants/plaintiffs further pleaded in Memo. of Appeal that 

learned court below has wrongly without framing issues in respect of 

dispossession of plaintiffs from the suit land answered and decided the Issue 

No.3 against the plaintiffs/appellants.  

20. As such, considering the contentions in Memo of Appeal, this first appellate 

court thinks it fit and proper to frame one additional issue exercising the 

power conferred under order -14 Rule-3 of CPC to decide the real points of 

controversy between the parties. Accordingly, following additional issue 

framed:-  

Additional Issue: - “Whether the defendant has trespassed and occupied 

the suit land in the month of February 2000 and erected barbed wire fencing 
in the eastern side of encroached land and declined to vacate the suit land? 

21. For sake of proper appreciation of evidences presented by both the sides let 

us discuss both Issue No-3 & Additional Issue framed by this court together 

as both the issues are co-relates. Issue No.3 relates to the question of right, 

title and interest over the suit land and the learned court below has opined 

and decided that the plaintiffs failed to prove their right, title and interest 

over the suit property. Additional issue relates to the fact that whether the 

defendant/respondent trespassed the suit and occupied the suit land illegally 

and subsequently, declined to vacate the suit land. To ascertain the legality, 

sustainability as well as validity of the discussion and decision of the learned 

court below, in respect of Issue No.3 this first appellate court needs to 

peruse the prime contentions of the plaintiffs to understand the dispute. 

22. In this case, on careful perusal of the pleadings on record put forwarded by 

the plaintiffs/appellants as well as respondents/defendants it divulges that 

there is no dispute in respect of fact that one Dhaniram Bora (since 

deceased) was the original owner of land measuring 4 Bigha 1 Katha 8 

Lessas and after his death his sons namely, Sishuram Borah, Haren Borah 

and Hemo Borah became the joints owners and possessors of the property 

left by late Dhaniram Borah and mutated their names over the suit land. It is 

also not disputed that all of them got their equal shares 1 Bigha 3 Kathas 3 
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Lesasas over the said Dag No.783 as per mutual partition. Now dispute 

arises in respect of share of Sishuram Borah and as per the 

plaintiffs/appellants said Sishuram Borah died leaving behind his sons and 

daughters and his legal heirs vide a Deed of Family Settlement dated 12-02-

1996 partitioned the land measuring 1 Bigha 2 Kathas 3 Lessas of Dag 

No.899 and accordingly Prasanta Borah who was the predecessors of the 

plaintiffs/appellants got 2 Kathas 7.66 Lessas and Mihir Borah and 

Himangshu Borah who are the other sons of said Prasanta Borah sold their 

portion of land of Dag No.783 to other persons. The plaintiffs/appellants in 

their plaint further pleaded that in the year 2000 defendant himself illegally 

encroached upon said land and erected barbed wire fencing in the eastern 

side and subsequently placed an iron gate in the portion of the  front side of 

the land i.e. described as ‘suit land’. It is further pleaded by the 

plaintiffs/appellants that in the month of March, 2007 the defendant refused 

to vacate the suit land and as per petition filed by the plaintiff No.1 before 

Circle Officer, Tezpur demarcation was done. Hence, the plaintiffs/appellants 

prayed for declaration of the right, title and interest including the eviction of 

the defendant from the suit property. 

23. The pertinent question is whether the plaintiff/appellants have got any right, 

title and interest over the land measuring 7 lessas under Dag No. 899 

covered by PP No.379 ? The entire claim of the plaintiffs/appellants rests 

upon the fact of Family Partition that took place amongst the legal heirs of 

said Sishuram Borah as the plaintiffs right, title and interest of the suit 

property undeniably claimed to be inherited from said Sishuram Borah and 

Prasanta Bora was one of the sons of said Sishuram Borah and the present 

plaintiffs/appellants are the legal heirs of said Prasanta Borah. Certainly, the 

alleged Family Partition dated 12-02-1996 shall decide the fate of the claim 

of the plaintiffs/appellants over the suit property as the plaintiffs/appellants 

in their plaint categorically pleaded that their predecessor Prasanta Borah 

being son of Sishuram Bora got the said property as per Family Partition 

Deed amongst the legal heirs of said Sishuram Borah. The 
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plaintiffs/appellants to prove the Family Partition exhibited one Xerox copy of 

Deed of Family Partition settlement dated 12-02-1996 and same was not 

exhibited being Xerox copy and the learned Munsiff No.1, Sonitpur, Tezpur 

not acknowledge the said document to be exhibit by putting signature. The 

plaintiffs/appellants to substantiate and prove the Deed of Family Partition 

dated 12-02-1996 has not examined any witness in whose presence said 

document was executed. On meticulous appreciation of evidence on record, 

this court finds that partition document not appears to be a primary as well 

as secondary forms of evidence and the plaintiffs/appellants failed to prove 

that document in compliance with section 65 and 67 of the Indian Evidence 

Act. More also, said Ext.2 document was not admitted as Ext.2 by the 

learned court below and there is no signature on the body of such document 

of the Presiding Officer. As such question of admitting that document does 

not arise and accordingly it can safely concluded here by way of observing 

that the plaintiff side failed to prove the basis of their claim by establishing 

the fact of receiving the share from their predecessor Prasanta Borah who 

inherited land from the land left by his deceased father Sishuram Borah.  

24. Now, coming to the fact in respect of holding demarcation over the suit 

property, the plaintiffs/appellants in their pleading categorically pleaded that 

in pursuance to an application filed before the Circle Officer in the year 2007 

and demarcation was done by the Lat Mandal. This court observed on 

perusing the evidence adduced by Lat Mandal as PW-5 that during 

demarcating or measurement of the land PW-5 did not measure the land of 

Dag No. 899. He even did not measure the land of the persons to whom 

brothers of Prasanta Borah sold out their portion of the land. He further 

testified before this court that Haren Bora’s land falls under Dag No.897. He 

did not measure the land under the possession of Haren Borah. 

25. In this case, crux of the dispute arises from the pleadings of the 

plaintiffs/appellants side that allegedly Haren Borah who is the son of 

Dhaniram Borah had encroached the suit land that actually belongs to the 

plaintiffs/appellants and subsequently declined to vacate the said land. Now 
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without measurement of the land of Dag No.897 where the defendant 

/respondent is actually in possession, how the Lat Mandal can presume or 

ascertain that there was any encroachment over the land of the 

plaintiffs/appellants by the defendant. As per the defendant/respondent  he 

is possessing his part of the land and he never encroached the land of the 

plaintiffs/appellants and as both lands of plaintiffs as well as 

defendant/respondent were inherited the land from a common ancestor 

called Dhaniram Borah,  then fact of encroachment of suit land by defendant 

Haren Borah  only can be adjudicated or ascertained by making 

measurement of the land actually possessing by the defendant and the land 

actually in possession of the plaintiffs/appellants. The Lat Mandal (PW-5) 

had not measured the land of the defendant and the land of other 

possessors who have purchased the land from other co-sharers of plaintiff’s 

predecessor.  Hence, at this juncture it is very difficult to ascertain the fact 

of encroachment on the part of the defendant /respondent over the suit 

property. The Lat Mandal’s report over the demarcation that was exhibited 

as Ext.3 not appears to be truthful and still in cloud and as such, this court 

finds that the report was not prepared by holding a proper demarcation over 

the disputed property.  

26. It is not reasonable or tenable to ascertain the fact of any encroachment 

over the suit land by Lat Mondal by only demarcating the land of 

plaintiffs/appellants without demarcating or measuring the land of the 

defendant/respondent.  

27. More also, plaintiff during the entire trial failed to prove the entire 

demarcation by producing the original case record or examining a single 

witness in whose presence the demarcation was actually done. Hence, upon 

the above discussions, the court is not in a position to place its reliance on 

Exts.2, 3 and 4. Ext.1 document appears to be certified copy of Jamabandi 

of PP No.379 and on perusal of Ext.1 document it disclosed before this court 

that names of the plaintiffs/appellants recorded over the land of Patta 

No.379. Ext.1 appears to be a certified copy of Jamabandi and genuineness 
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of that Jamabandi has not been established and proved by calling any official 

witness before this court. Plaintiffs/appellants in their pleadings pleaded that 

their predecessor Prasanta Borah became the owner of the land measuring 2 

Katha 6 Lessas under Dag No.899 and names of the plaintiffs/appellants 

were been recorded over said Dag No.899 of PP No.379 and it is further 

claimed that PP No.119 was converted into PP No.379 of PP No.899. The 

plaintiffs/appellants have failed to adduce any document in respect of that 

aspect for establishing the fact of converting the PP No.119 into PP No.379 

before this court. If the court relied upon the Ext.1 where the names of the 

plaintiffs/appellants were stand recorded over PP No.379 of Dag No.899 in 

place of the name of Prasanta Borah even then it is very difficult to presume 

that there was any encroachment over the suit property of the 

plaintiffs/appellants by the defendant /respondent. The plaintiffs/appellants 

during the trial failed to adduce any trustworthy and cogent evidence by 

examining any independent witness to prove the fact of dispossession of the 

plaintiff from the suit property by the defendant/respondent. 

28.  Further, on painstaking perusal of the cross-examination part of PW-1 it is 

seen that PW-1 has no knowledge about the length and breadth of the land 

in question. She categorically deposed that she does not know who were 

present at the time of Family Partition. PW-1 in her cross-examination 

further deposed that the suit land originally measured 4 B 1 K 3L. It was 

divided among the three sons of Late Dhaniram Borah, each got share 

measuring 1 B 2K 3L. Late Dhaniram died in the year 1952. The partition 

was done long year back. She does not know who were present at the time 

of family partition. On the southern side of the suit land, it is bounded by 

National High way. The breadth of the total land is not known to her, facing 

the southern side. The total land was partitioned as follows: (1) Sishuram 

Bora -60 ft. breadth, (2) Hemdhar Bora, and (3) Haren Borah. She does not 

have personal knowledge about the partition. She has deposed as per 

information gathered from the Lat Mandal. Her husband’s brothers and 

sisters are as follows: (1) Manju Bora, (2) Shanita Bora and (3) Niva Bora, 
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(4) Mihir Bora and (5) Himanshu Bora. Her husband had told her about the 

breadth of total land on the southern side but she could not remember it 

now. Her husband’s brother and sisters were not impleaded as party in this 

case. Her brother-in-laws had sold of their shares to different purchasers. 

She doesn’t have any dispute with the purchaser, so they are not impleaded 

as parties in the suit. She did not submit the respective shares of Mihir Bora 

and Himanshu Bora, which they had sold by registered sale deeds. The 

breadth of the land sold by Mihir Borah and Himanshu Bora is not supported 

by any document by her and she has not even mentioned the area sold by 

them. She doesn’t know what the defendant had stated in the written 

statement regarding breadth of land sold by Mihir Borah and Himangshu 

Bora to their respective purchaser. ( Later on) – As per her knowledge the 

two purchasers had purchased land measuring 39 ft in breadth. When the 

total land was partitioned among the heirs of Late Dhaniram, they used the 

old cadastral map. Ext.3 was shown to her. The order passed by Circle 

Officer in boundary demarcation case does not reflect the area of land 

measured, dag or patta number of the four boundaries.  The records relating 

to Ext.3 has not been called for. She did not mention the share of partition 

by the legal heirs of Sishuram was done in breath wise or lengthwise, in the 

same way she did not mention how the share of legal heirs of Dhaniram was 

divided in length wise and breadth wise. All the land were measured by Lat 

Mandal but it was measured individually and separately. (Later on), - the 

total land was measured to find out accurately, how much land falls under 

her share. Ext.4 was issued by office, so if there is any variation with 

cadastral map, she does not know.   

29. Hence, on careful perusal and meticulous appreciation of the evidence 

presented by PW-1, this court finds that she does not have any reasonable 

knowledge about the actual position of the land in question. The PW-1 

during her cross-examination categorically admitted that total land of 

Dheniram Borah was partitioned amongst his legal heirs using old cadastral 

Map and if there is any variation in Ext-4 with cadastral map she does not 
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know.  PW-5 deposed that he did not see the cadastral map of 1930. It 

firmly disclosed before this court that demarcation was done as per the 

cadastral map upon which the entire land was partitioned between the legal 

heirs of late Dhaniram Borah. In the light of aforesaid discussion this it may 

be safely concluded here that plea plaintiffs/appellants regarding any 

encroachment by the defendant/respondent does not appears to be 

believable. 

30.  Therefore, in the light of above discussion and evidence on record, this 

court is of considered opinion that plaintiffs failed to established their right, 

title and interest over the suit land and further failed to prove the fact their 

dispossession from the suit property by the defendant. Hence, Issue No.3 is 

answered in negative and against the plaintiffs/appellants and consequent to 

that learned court below has not committed any error in deciding the Issue 

No.3 and accordingly discussion and decision of learned court below 

deserves not interference by this first appellate court although the discussion 

of the learned court below ought to have more elaborate on the subject. The 

additional issue framed by this court also answered in negative and against 

the plaintiffs/appellants as the plaintiffs failed to prove any encroachment of 

their land by the defendant/respondent.   

31. Issue No.1: This issue relates to the fact whether the suit is maintainable? 

The defendant in his written statement although pleaded that the suit is not 

maintainable but he failed to plead specifically as to why the suit is not 

maintainable. Order 8 Rule 2 CPC specifically states that plea of non-

maintainability must be raised in the pleadings specifically and in absence of 

any specific plea, this court cannot hold the suit is not maintainable. 

Accordingly, this Court finds the suit is maintainable and consequent to that 

findings of the learned court below in respect of Issue No.2 does not need 

any interference by this first appellant court. 

32.   Issue No.2: In discussing the Issue No.3 we have already observed that 

plaintiffs/appellants claimed right, title and interest over the suit property 

alleging their predecessor Prasanta Borah inherited the suit property as per 
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the Family Partition of the year 1996 that took place amongst the legal heirs 

of Sishuram Borah. Plaintiffs further pleaded that the brothers and sisters of 

predecessor of Prasanta Borah were not impleaded as parties to the suit. 

Undeniably, the plaintiffs/appellants claimed their right, title and interest 

over the suit property placing upon the pleading of fact that their 

predecessor Prasanta Borah inherited the suit property as per mutual 

partition and to decide the fact of inheriting the property by the predecessor 

Prasanta Borah from the land left by Sishuram Borah, and other legal heirs 

of said Sishuram Borah were not impleaded as parties to this suit. The 

plaintiffs/appellant claimed that they inherited the suit property from their 

predecessor named Prasanta Borah who was one of the son of late Sishuram 

Borah. The plaintiffs/appellants further failed to implead the brothers and 

sisters of their predecessor in this suit. As such, in absence of the other legal 

heirs of said Sishuram Borah i.e. brothers and sisters of late Prosanta Borah 

the right, title and interest of the plaintiffs/appellants may be ascertained 

over the suit property, as any findings of the court over the disputed 

property not going to affect the interest of other legal heirs of the late 

Shisuram Borah. In the light of aforesaid discussions, this court finds that 

suit is not bad for non-joinder of necessary parties. Accordingly, discussion 

and decision of learned court below on issue no-3 deserves interference 

from this first appellate court and consequent to that same is set aside.  

33. In the result the judgment pronounced and delivered by the ld. Munsiff No.1, 

Tezpur, Sonitpur needs no interference and deserves to be upheld. 

Accordingly, the first appeal is dismissed with cost. 

34. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 5th August’2019. 

 

(N. J. Haque) 

Civil Judge 

                         Tezpur, Sonitpur 
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Dictated and corrected by me. 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.      

ANNEXURE 

Plaintiff Witnesses:   
i PW-1     : Bandana Borah 
ii PW-2     : Dipak Sarkar 
iii PW-3     : No Evidence Led 
iv PW-4     : No Evidence Led 
v PW-5     : Sri Jagat Hazarika 

         
Plaintiff Exhibits:  

i Ext.1   : Photocopy of certified copy of Jamabandi of P.P 
    No.379 of Vill:Saikia Chuburi, Dekargaon,  
    Mouza- Haleswar 

ii Ext.2   : Photocopy of deed of family settlement dated 
    12-02-96 (Not admitted to be an Exhibit) 
    

iii Ext.3   : Certified copy of order dated 30.03.08 passed 
    by the Circle Officer, Revenue Circle, Tezpur 

iv Ext.4   : Copy of Trace Map 
 
Defendant Witnesses: :  

i DW-1     : Sri Harenda Nath Borah 
 
Defendant Exhibits : :   

i Ext.A   : Copy of Miyadi Khiraj Patta No.423 
v Ext.B   : Photocopy of certified copy of Jamabandi of P.P 

    No.423 of Vill:Saikia Chuburi, Dekargaon,  
    Mouza- Haleswar 

ii Ext.C   : Copy of Cadastral Map 
vi Ext.D   : Copy of Trace Map 

 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


